ADDING
PUBLIC

The integration of
frontline services
and law reform in

the NSW Community
Legal Sector

4 AUGUST 2014







ADDING
PUBLIC

The integration of
frontline services
and law reform in
the NSW Community

1 Legal Sector

4 AUGUST 2014

This Report has been prepared for

| €
Financial Rights

LEGALT CENTRE

Community
Legal Centres

NSW

oy—eee— JUDITH STUBBS

The Old Post Office

231 Princes Hwy, Bulli NSW 2516
Ph: 02 4283 7300

Fax: 02 4283 7399
iNnfo@judithstublbs.com.au
www.judithstubts.com.au



Acknowledgments

We wanted to thank the Steering Committee on this project for their help with the original
plans for the research and their feedback on various drafts of the report: Kerry Nettle,
Alastair McEwin, Alison Peters, Jeffrey Smith, Julia Davis and Karen Cox. We also wanted
to extend our thanks to the CLCs that provided extra information and documentation about
their law reform activities including Public Interest Advocacy Centre, the Tenants’ Union
of NSW, Financial Rights Legal Centre, Marrickville Legal Centre, Arts Law Centre of
Australia, [llawarra Legal Centre, National Welfare Rights Network, the Aged Care Rights
Service and the Hunter Community Legal Centre. Special thanks to Leo Patterson Ross
from the Tenants Union and Carolyn Odgers from the National Welfare Rights Network
for co-presenting with Julia Davis from the Financial Rights Legal Centre at the CLCNSW
Symposium on the preliminary findings of the report. Finally, a big thanks to Judith
Stubbs, John Storer, Julia Davis and Karen Cox for all of the drafting and redrafting that
went into the final report.

Disclaimer
© Judith Stubbs & Associates

All Rights Reserved. No part of this document may be reproduced, transmitted, stored
in a retrieval system, or translated into any language in any form by any means without
the written permission of Judith Stubbs & Associates.

Intellectual Property Rights

All Rights Reserved. All methods, processes, commercial proposals and other contents
described in this document are the confidential intellectual property of Judith Stubbs
& Associates and may not be used or disclosed to any party without the written
permission of Judith Stubbs & Associates.

II

ADDING PUBLIC VALUE: THE INTEGRATION OF FRONTLINE SERVICES & LAW REFORM IN THE NSW COMMUNITY LEGAL SECTOR



Contents

1 Executive Summary 1
1.1 Rationale for the Study 1
1.2 Study Framework 2
1.2.1 The Research Question 2
1.2.2 Outcome Measures 2
1.3  Overview of findings 3
1.3.1 Survey of CLCs 3
1.3.2 Case studies 3
1.4 Conclusion 5
2 Developing Research Questions and KPIs 7
2.1  Overview 7
2.2 Relevant Policy Considerations for CLCs 7
2.2.1 The mission of the CLC sector and its relationship to policy
and law reform activities 7
2.2.2 Integration of direct service with policy and law reform 8
2.2.3 The emerging policy environment 10
2.3  Review of relevant studies and theoretical positions in framing
research questions 12
2.3.1 Studies related to policy and law reform 12
2.3.2 Theories of Law and their relationship to measuring
effectiveness and efficiency 12
2.3.3 The role of CLCs from a public policy perspective 13
2.4 Study Framework 14
2.4.1 The Research Question 14
2.4.2 Outcome Measures 15
2.4.3 Overview of Methodology 15
3 Policy and law reform activities in the context of
CLCs in NSW 17
3.1 Overview 17
3.2 Engagement with policy and law reform 17
3.3 Importance of policy and law reform 17
3.4 Importance in delivery of services 18
3.5 Resourcing of policy and law reform 18
3.6 Efficiency of policy and law reform activities 19
3.7 Types of activities 20
ADDING PUBLIC VALUE: THE INTEGRATION OF FRONTLINE SERVICES & LAW REFORM IN THE NSW COMMUNITY LEGAL SECTOR III



4 Case Studies

4.1 Overview of methodology
4.2 Case Studies
4.2.1 Case Study 1: Boarding House Reforms
4.2.2 Case Study 2: Bail Reforms
4.2.3 Case Study 3: Mortgage Exit Fee Ban
4.2.4 Case Study 4: Intestacy laws in WA
4.2.5 Case Study 5: Work and Development Orders
4.2.6 Case Study 6: Centrelink breaches and penalties
4.2.7 Case Study 7: Mortgagee Eviction
4.2.8 Case Study 8: Retirement Villages
4.2.9 Case Study 9: Blindness Discrimination
4.2.10Case Study 10: External Dispute Resolution in Credit Disputes

5 Conclusion

6 References

22

22
22
22
24
26
28
29
31
33
34
35
36

38

39

10

ADDING PUBLIC VALUE: THE INTEGRATION OF FRONTLINE SERVICES & LAW REFORM IN THE NSW COMMUNITY LEGAL SECTOR



1.1

It has been argued that
a change to the law in
such circumstances will
not only benefit the group
or individual concerned,
but can also meet the
efficiency and equity
goals of government

in terms of better use

of scarce funding
resources, and ensuring
that the benefits of living
in Australian society are
enjoyed by all people.

Executive Summary

Rationale for the Study

Community Legal Centres (CLCs) in NSW have historically undertaken policy and law
reform as part of an integrated suite of services designed to meet the legal needs of those
disadvantaged socially and economically, and to improve access to the legal system and
to justice for such individuals and groups.

For at least two decades, it has been argued by the CLC sector, academics, institutional
leaders and decision makers that combining policy and law reform activities with a primary
focus on frontline services leads to a more efficient use of resources through reaching
more people than could be achieved by casework alone; assists in the proper operation of
the legal system through helping people to obtain appropriate legal remedies; and leads to
more just outcomes for disadvantaged individuals, groups and society as a whole through
changes to policies or legislation with unintended consequences or perverse outcomes. It
has also been argued that activities associated with law reform, such as the production of
evidence-based submissions, participation in parliamentary inquiries and the like brings
an ‘on the ground’ perspective to important debates and contributes to the operation of a
robust democracy.!

Implicit in these claims, and in legal theory, is an understanding that ‘access to justice’ will
sometimes go beyond ‘access to the legal system’, where for example, access to the law
as it stands may still result in an unjust outcome for some people or groups. It has been
argued that a change to the law in such circumstances will not only benefit the group or
individual concerned, but can also meet the efficiency and equity goals of government in
terms of better use of scarce funding resources, and ensuring that the benefits of living in
Australian society are enjoyed by all people. 2

In more recent years, however, the role of CLCs in policy and law reform has been
increasingly contested. A concern has been most recently expressed by government
that engagement in policy and law reform activities will divert resources away from the
important direct service activities that provide access to the legal system for those at risk
of not having their legal needs met.> Changes to Commonwealth-State funding agreements,
and constraints imposed by funding principles on lobbying activities, have further called
into question the value of policy and law reform as a core function of CLCs, and the nature
of the activities in which CLCs may legitimately engage. *

See Section 2.2 below for detailed discussion.

See Section 2.3 below for detailed discussion.

Reported comments by Senator Brandis (February 2014 Senate Estimates), that, ‘where resources are limited, | would
rather see that money spent helping individual people in need who cannot afford a lawyer rather than spent on policy
development’.

See Section 2.2.3 below for detailed discussion.
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To date, studies that have sought to evaluate the benefit of policy and law reform have
been quite descriptive in nature. Whilst such studies are valuable in describing the nature
and to some extent the outcomes of these activities, they have not always been clear with
regard to the analytical framework within which the study is being conducted, nor have
they undertaken a systematic evaluation against clearly articulated outcome measures
relevant to both government and the sector.

The current study seeks to address the gap in the evidence base in relation to the value of
policy and law reform activities, and contribute to the development of policy with regard
to this aspect of CLCs’ activities.

1.2 Study Framework

1.2.1 The Research Question

This study was commissioned by the Financial Rights Legal Centre (formerly the Con-
sumer Credit Legal Centre) and funded by Community Legal Centres NSW Incorporated
(CLCNSW).

It seeks to understand, document and where possible quantify the impact of linking policy
and law reform as part of an integrated service provided by Community Legal Centres
(CLCs) in NSW. It also seeks to test the claims made by the sector and academics in
relation to the value of policy and law reform using a robust methodology, and to fill a
gap in the empirical literature in this regard.

The research question is therefore:

} How effective is policy and law reform work when integrated with direct legal service
in the CLC sector in achieving desired outcomes of government and the sector, by
comparison with using direct legal services alone.

1.2.2 Outcome Measures

The following outcome measures (or key performance indicators), derived from relevant
legal and economic theory, have been considered in answering the primary research question:

D ‘Equitable access to the legal system’ — achieved when policy and law reform activities
result in improved access to the legal system for particular groups;

D ‘Equitable access to justice’ — achieved when policy and law reform activities identify
areas where existing law and policy does not reflect the views of society as a whole, with
this demonstrated through changes in policy, legislation and case law;

D  ‘Cost efficiency’ — achieved when there is a reduction in the cost of service provision,
such as reductions in litigation arising from a change in or improved application of the
law so that more can be done with existing resources; and

D ‘Benefit to society’ — achieved when the benefits to society of a policy and law reform
activity outweigh the costs to society. Those costs will be assessed in terms of the proper
operation of the law,’ savings in operation of the legal system, and reductions in externalities
such as incarceration, homelessness and the like;

D The likely scale of the benefits to society in terms of the likely number of people affected,
or the relative magnitude of the benefit likely to be achieved.

5  Using Posner’s Economic Analysis of Law framework
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1.3 Overview of findings
1.3.1 Survey of CLCs

The survey of NSW CLCs undertaken as part of this study provides a context to the case
studies that form the major part of the research. Thirty of the 36 CLCs in NSW responded
to the survey. This is reported in Section 3 below.

Law reform or systemic Law reform or systemic advocacy activities were generally seen as important and effective,

advocacy activities typically using 10% of a centre’s resources, but with some centres allocating greater or
were generally seen as lesser resources, and most centres reported that they spend time on law reform or systemic
important and effective, advocacy activities in addition to or in conjunction with their case work activities and
typically using 10% of a considered them to be important in their delivery of services.

centre’s resources ) _
Around one-fifth of CLCs who responded to the survey had a dedicated policy and law

reform position, and two thirds considered that law reform and systemic advocacy activities
were a more efficient use of resources than case work alone.

The most common types of law reform and systemic advocacy activity engaged in by
CLCs was identifying law reform through case work and gathering supporting case studies
for use in submissions, inquiries, community education and the like. Conducting research
was also frequently mentioned.

1.3.2 Case studies

CLCs that completed a survey were also asked to nominate a policy or law reform initiative
linked to their casework practice that they considered had resulted in important outcomes
with regard to the outcome measures outlined above. Ten case studies were then selected
by JSA for further analysis, including a review of files, data and documentary evidence
to validate the process and outcomes cited where possible. Each of the case studies was
then systematically evaluated against these outcome measures.

The policy and law reform activities detailed in the ten case studies cover a wide range of
legal issues, with some of greater significance in terms of the relevant outcome measures
than others. In all cases, there was a benefit on at least two of the key outcome measures
areas, with six activities providing a benefit on all outcome measures, and eight activities
providing a benefit on at least three outcome measures.

The degree of impact varied, particularly with regard to the likely number of people
impacted, and their relative disadvantage and vulnerability. Of the ten case studies, six
provided significant benefits across a range of areas and to larger groups often characterised
by disadvantage and vulnerability. In another three cases, there was a significant benefit
to a small group characterised by significant disadvantage. In the remaining case, the
activity provided a benefit to a small group.

The following table summarises the systematic evaluation of case studies against the four
key outcome measures, and the likely range of impact, whilst Section 4 provides details

Of the ten case .
. . ) on the case studies.
studies, six provided

significant benefits Tmpact is assessed in a qualitative way, giving regard to the likely number of people

across a range of areas impacted by the law reform activity and the likely benefit to those people. For example

and to larger groups a high impact activity would provide a significant benefit to a large group of people, a

often characterised medium impact activity would provide a significant benefit to a smaller group of people

by disadvantage and or a smaller benefit to a large group of people, and a lower impact activity would provide
vulnerability. a smaller benefit to a smaller group of people.
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Table 1 1:

Case Study

—_

Boarding
House
Reforms

2. Bail Reforms

10.

Mortgage Exit
Fee Ban

Intestacy
Laws in WA

Work and
Development
Orders

Centrelink
Breaches and
Fines

Centrelink
Breaches and
Fines

Mortgagee
eviction

Retirement
Villages

Blindness
Discrimination

External
Dispute
Resolution

Equitable
Access to

the Legal
System

Yes

No

No

Yes

Yes

Yes

Yes

Yes

No

No

Yes

Equitable | Cost
Access to | Efficiency | Society

Justice

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

No

Yes

Yes

Yes

Yes

No

Yes

Yes

Yes

Yes

Yes

Yes

No

Yes

Benefit to

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Summary of evaluation of case studies against key outcome measures

Range of impact

The reform provided
benefits to a small group
(the occupants of boarding
houses) characterised by
significant disadvantage.

There is likely to be a
significant decrease in costs
to government, while the
purposes of bail are retained.

The reform provided
significant benefits to a large
group (borrowers of housing
loans).

The reform provided benefits
to a small group (aboriginal
people in WA) characterised
by significant disadvantage.

The reform provided benefits
to a large group characterised
by disadvantage (people
unable to pay off fines), and
appears to have resulted in
significant cost savings to
government.

The reform provided benefits
to a large group (welfare
recipients) characterised by
disadvantage, and is likely
to result in significant cost
savings across society.

The reform provided benefits
to a large group (welfare
recipients) characterised by
disadvantage, and is likely
to result in significant cost
savings across society.

The reform provided benefits
to a small group (Renters
whose property was the
subject of foreclosure).

The reform provided benefits
to a large, and, to some
degree, vulnerable group
(prospective tenants of
Retirement Villages).

The reforms provided benefits
to a small group (blind users
of trains) characterised by
significant disadvantage.

The reforms provided
considerable benefits to a
large group (people entering
into loan agreements).

Assessment
of overall
significance
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All the policy and law reform activities in the case studies were triggered by case work
undertaken by the CLC, and in a number of cases initial activity by a CLC highlighted
structural problems and initiated a broad law reform process by government. This is
particularly evident in activities with quite wide impacts such as Bail Reform, Mortgage
Exit Fee Ban, Work and Development Orders, Centrelink Breaches and Fines, Retirement
Villages and External Dispute Resolution.

In these cases (and indeed in most), CL.Cs functioned as an early warning system as new
legal issues arose due to changes within society as a whole (such as the increase in the
retirement industry as a result of population aging), or due to perverse outcomes of policy
reform (such as tightening up of bail provisions, or increasing competition and deregulation
in the financial industry sector).

Although a full economic assessment (cost benefit analysis) was beyond the scope of this
study, a preliminary review of one case study indicates that the cost benefit ratio would
be very favourable to the CLC sector and thus to government funding bodies.

In 2009/10, CLCs that were funded under the Commonwealth and State Community Legal
Services Program (CLSP) received total annual CLSP funding of $47,254,132. Using
some preliminary estimates and reporting that suggests 10% of resources are typically
used in policy and law reform activities, the annual cost of such activity would be in the
order of $5 million. In comparison, one of the law reform case studies where good and
readily available data exists, the Mortgage Exit Ban Case Study, appears to have resulted
in annual savings to households. Disaggregated data is not available, but if mortgage exit
fees represented one third of the decrease in fees, this would be around $50 million,®
more than offsetting the small annual cost to the community of all policy and law reform
activities undertaken across Australia’ (by a factor of 10).

Some other preliminary estimates of annual cost savings from policy and law reform work
include $3 million per year from reduced policing and enforcement of bail conditions
for young people, and, if rates of remand return to those in the mid-1990s, another $50
million per year; and reduction in levels of breaches representing a cost saving in appeals
of $2-3 million (noting that this is a saving for NSW, whilst the cost of $5 million per
annum for policy and law reform activities is for all CLCs in Australia).

A detailed cost benefit analysis of the case studies in Section 4 below is thus likely to be
highly favourable to the sector on the preliminary estimates on a few case studies reviewed
in Section 4 below.

1.4 Conclusion

The study finds that policy and law reform activities undertaken by Community Legal
Centres provide good value to society, are generally of high merit, and meet the social
and economic objectives of government and the sector when assessed against key outcome
measures.

Policy and law reform activities appear to be targeted widely, and are grounded in case
work, and so respond to an identified need in the community. While many of the activities
are targeted towards more disadvantaged groups within the community, this is largely

6 Pratten, J. (2013) Banking Fees in Australia, Reserve Bank, Table 2 and JSA calculation, with the total reduction in the
order of $159.0 million (see Section 4 below).
7 Assuming that the Australian/National rate of participation in such activities was in line with that of NSW CLCs.
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This study finds that
there is an important
role for the sector in
continuing its work

in policy and law
reform, integrated with
front line services, to
maximise the efficient
use of resources,
further the objectives
of government, and
support access to
justice for all people,
particularly those
most disadvantaged in
Australian society.

because these people form a large part of the client base of community legal centres. Other
activities however, such as the Mortgage Fee Exit Ban and Retirement Village consumer
reforms, in fact provide benefits to a very wide cross section of the Australian community.

Where policy and law reform initiatives are acted upon by government, for example,
as reflected in legislative or procedural changes, this is not undertaken lightly. Review
of material in the critical evaluation of case studies indicates that a typical response by
government will involve reports commissioned from a number of bodies, the holding of
inquiries, and the review of extensive expert opinion and evidence. Given the rigour of
this process, a policy and law reform proposal of limited merit or favouring one part of
the community at the expense of another would face considerable obstacles during the
government law reform process.

As well as the demonstrated social and economic benefit to disadvantaged people and the
whole of society, and the increase in efficiency of service delivery and access to justice
through addressing systemic issues affecting large numbers of people, the take up by
government of policy and law reform initiatives in the case studies reported here indicates
that such activities strongly support the objectives of government, and are thus matters
in the public interest.

This study finds that there is an important role for the sector in continuing its work in
policy and law reform, integrated with front line services, to maximise the efficient use
of resources, further the objectives of government, and support access to justice for all
people, particularly those most disadvantaged in Australian society.
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2.1

2.2

2.2.1

Developing Research Questions
and KPIs

Overview

This section seeks to frame the research questions and outcome measures relevant to
evaluating the impact of including policy and law reform as part of an integrated service
in NSW CLCs.

In doing so, it draws upon the stated vision and aims of the sector, the history and some
of the tensions inherent in the policy debate surrounding CLCs, and a brief review of
relevant literature and theory.

Relevant Policy Considerations for CLCs

The mission of the CLC sector and its relationship to policy and
law reform activities

Community Legal Centres (CLCs) are independently operating not-for-profit community
organisations that provide legal and related services to the public focusing on disadvantaged
people and people with special needs.® Within this context, the National Association of
Community Legal Centres (NACLC) sets out the following mission for CLCs:

>

Implicit in this mission
is an acknowledgment
that that equitable
access to the legal
system as it stands

is important, but may
not be sufficient to
guarantee ‘justice’,

for example, where a
law has unintended
consequences for a
person or social group.

coe

8
9

CLCs are committed to striving for equitable access to the legal system and justice, and
the equal protection of human rights.9

Implicit in this mission is an acknowledgment that that equitable access to the legal system
as it stands is important, but may not be sufficient to guarantee ‘justice’, for example,
where a law has unintended consequences for a person or social group. Likewise, equal
protection of human rights implies a wider responsibility than that found within the bounds
of domestic law, and may engage the sector in a process of reform where internationally
identified human rights are not protected, or are less protected for some groups.

This opens the way for a role for policy and law reform in the sector that is integrated
with direct service activities.

eecccccoe

http://www.naclc.org.au

http://www.naclc.org.au/cb_pages/clcs.php accessed 25 February 2014.
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2.2.2 Integration of direct service with policy and law reform

Community legal centres (CLCs) are an important and established part of the legal land-
scape in Australia.'® Arising from activist roots and historically providing an alternative
to conventional lawyering, CLCs have more recently been viewed as ‘reformers within
established legal structures.’'" There are around 200 CLCs operating in Australia, both
generalist and specialist, providing a diverse range of services depending on funding
sources, size and the needs of the communities in which they are operating.

Broadly speaking, most CLCs provide direct services to individuals facing problems with
access to the legal system due to disadvantage or other special needs. Direct legal services
commonly provided include referrals, information, advice and representation or casework.
12 Such services provide an important role in providing access to the legal system for those
who would otherwise face significant barriers, and assists in upholding the rule of law in
Australia.'® If all citizens are not able to access the legal system effectively, the operation
of the legal system as a whole is arguably diminished.

There is little disagreement about the primacy of providing direct services to disadvantaged
members of society. However, as noted, such services primarily address procedural
issues, or access to the legal system as it is. They generally do not address underlying
substantive problems in society or the legal system itself.'> For example, better access to
the courts because of free legal representation does not help a client whose legal problem
is not recognised by the law. If CLCs do not advocate for systemic changes, it has been
argued that they are ‘simply assist[ing] an unjust system to process the cases which are
put before it.”'®

CLCs are often  Further, CLCs are often only able to see a proportion of potential clients due to resource
only able to see a constraints. Law reform activities directed at resolving issues facing a large number of
proportion of potential - current and potential clients are also an efficient means of addressing legal need, including
clients due to resource  for groups who may not access the services of CLCs.
constraints. Law reform
activities directed at
resolving issues facing
a large number of
current and potential
clients are also an
efficient means of
addressing legal need,
including for groups
who may not access
the services of CLCs.

As such, many CLCs also engage in a range of policy and law reform activities, generally
associated with or arising from their direct service work. These include running test cases,
class actions and other strategic litigation; as well as systemic advocacy such as submissions,
appearances at inquiries, and work with other agencies to develop cross-sectoral solutions
to legal problems. Some forms of community legal education may also be directed at policy
or law reform outcomes. 7 These activities are often focussed on addressing legal issues
identified through casework with individual clients, for example, where an issue is raised
repeatedly in direct service, or where it become apparent that an existing law or procedure
is having an unintended consequence for disadvantaged or vulnerable groups in society.

Researchers have argued for at least the last two decades that policy and law reform activities
by CLCs have had a significant impact in various areas of public policy and the law, and
yielded a greater benefit to disadvantaged or vulnerable members of the community than

10 Liz Curran, Making the Legal System More Responsive to Community: A Report on the Impact of Victorian Community
Legal Centre Law Reform Initiatives (2007). ISBN 978-0-646-47603-2, p68.

11 Simon Rice, Are CLCs Finished? 12 Alternative Law Journal Vol 37:1 (2012) 17, 17.

12 In 2006—2007 the Attorney-General’'s Department found that 99.4% of CLC activity consisted of direct legal advice,
information and casework. Nicole Rich, Reclaiming CLCS: Maximising our potential so we can help our clients realise
theirs, (2009) Consumer Action Law Centre and Victoria Law Foundation. Available at: http://consumeraction.org.au/
wp-content/uploads/2012/04/Reclaiming-community-legal-centres.pdf, p31.

13 Rich, op cit, p36.

14 Rich op cit, p36.

15 Rich op cit, p36.

16 Rich, op cit, p13.

17 Rich, op cit, p9.
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Extensive casework and
advice experience means
that CLCs are well placed

to ensure feedback to
government on policies and
how laws operate on the
ground, and provide unique
insights and contributions
to policy development in
their areas of expertise.

casework and advice alone would have done.' The unique role of CLCs in linking case
work with law reform, and the development of relevant and sometimes innovative solutions
that benefit regulators, industry and governments has also been noted.'®

It has also been argued that this integrated service delivery model allows CLCs to achieve
beneficial outcomes for people and communities that extend beyond the individuals coming
through their doors.2°

In 2008, Curran conducted a study into the value and impact of law reform activities
among CLCs and found that CLCs are often the sole agency identifying and advocating
on a specific problem that has been encountered by their clients for many years.?' She also
found that CLCs play a critical role in informing decision-makers of clients’ experiences
and suggesting how the law might be improved.?2 She argues that in the course of delivering
individual legal services, ‘CLCs are ideally placed to see how the legal system’s operation
impacts upon clients; as well as having the ability to identify a trend that creates difficulties
or which enhances the legal system’s operation.’?

One of the most common justifications for CLC’s engagement in policy and law reform
activities is because of their continuing connections to the community.?* It is noted that
CLC:s collect vast amounts of data and case studies through their direct legal services,
making them a good source of information about legal problems at the community level 2
It has been argued that the extensive experience of CLCs ‘at the very front line of service
delivery’ means that they are often able to make a unique contribution to policy and law
reform informed by strong practical experience.

Extensive casework and advice experience means that CLCs are well placed to ensure
feedback to government on policies and how laws operate on the ground, 26 and provide
unique insights and contributions to policy development in their areas of expertise.?” In
her research on law reform, Curran argues:

P>

CLCs through casework experience, have been able to identify problematic laws and
policies which negatively affect clients and brought these experiences to the attention
of governments, the public and industry, and albeit sometimes slowly, have forged
changes that have led to the improvement of the justice system.28

Finally, it has been argued that engagement with policy and law reform activities play an
important role in the maintenance of a robust democratic civil society.?® CLCs provide
a practical perspective in public debates that is grounded in their direct legal services
experience and is reflective of the community’s interests.*® Because of their extensive
knowledge of local issues CLCs are able to give a voice to disadvantaged members of

Rich, op cit, p54.

Rich, op cit, p9.; David Weisbrot, Australian Lawyers (1989) Addison-Wesley Educational Publishers Inc,
ISBN:0582939666, p245.

Victoria Legal Aid, Submission to the Productivity Commission (November 2013), p5.

Curran, op cit, p4.

Curran, op cit, p67.

Curran, op cit, p67.

Paula O’Brien, Changing Public Interest Law: Overcoming the law’s barriers to social change lawyering, (2011) VoI36:2
Alternative Law Journal pp 82-5

Victoria Legal Aid, op cit, p7.

Schetzer, op cit, 159.

The Hon Mark Dreyfus QC MP, Shadow Attorney General for Australia, CLCs, Access to Justice and the Contest of
Ideas, speech given at 2013 National Association of Community Legal Centres Conference (24 July 2013).

Curran, op cit, p67.

Curran, op cit, 17; Dreyfus, op cit

Curran, op cit, p4.

ADDING PUBLIC VALUE: THE INTEGRATION OF FRONTLINE SERVICES & LAW REFORM IN THE NSW COMMUNITY LEGAL SECTOR



CLCs’ engagement
with policy and law
reform can thus be
seen as fundamental
to the promotion of

government objectives

of social equity.

the community who could not otherwise advocate effectively for themselves.®' CLCs’
engagement with policy and law reform can thus be seen as fundamental to the promotion
of government objectives of social equity, and is viewed as essential to ensuring that the
law reflects the traditions, values and aspirations of all Australians.%?

The value of policy and law reform activities has been acknowledged in work by key
institutions and research bodies. Delia Rickard, the Deputy Chair of the Australian
Competition and Consumer Commission (formerly of ASIC) is reported as saying that
this type of integrated work regularly results in real changes to industry conduct or law
reform.®® The importance of policy and law reform activities by CLCs has also been
recognised in a recent Productivity Commission report, where the Commission notes that:

>

2.2.3

36

Strategic advocacy can benefit those people affected by a particular systemic issue,
but, by clarifying the law, it can also benefit the community more broadly and improve
access to justice (known as positive spill-overs or externalities). Advocacy can also
be an efficient use of limited resources. It can be an important part of a strategy for
maximising the impact of LAC and CLC work.3

The emerging policy environment

Despite the benefits said to be associated with policy and law reform activities, the role
of CLCs in this area has been increasingly contested, and there is arguably a lack of clear
agreement about the role and functions of CLCs in the current policy landscape.

The role of CLCs in relation to policy and law reform has until recently been viewed as a
core activity of the sector in Commonwealth-State funding agreements that provide core
funding for CLCs’ legal activities under the Community Legal Services Program (CLSP),*
although many centres also auspice diverse programs funded from other government and
private sources such as financial counselling, tenancy and advocacy in relation to victims
compensation.

However, the most recent CLSP funding agreements roll over*® now defines core activities
as ‘information, advice, casework and community legal education activities’; and has
removed clause 5 of the service agreement which, in essence, formerly provided that
Commonwealth agreements did not contain provisions that could stifle ‘legitimate debate’
or ‘advocacy activities’, including limiting an organisation’s ‘right to enter into criticism
of the Commonwealth’.

Although the most recent funding agreements do not contain an express prohibition to
engage in policy and law reform, and is likewise silent on previous guarantees of protections
in relation to entering into legitimate public debate, CLCs are no longer expressly funded
by the Commonwealth under the CLSP to engage in policy and law reform activities.

Dreyfus, op cit.

Cited in Curran, op cit, p1 (ALP National Platform and Constitution, Chapter 12, ensuring Community Security and
Access to Justice, 33 and 56: http://alp.org.au/platform/chapter_12.php#12access_to_justice).

Curran, op cit, p14.

Productivity Commission: Access to Justice Arrangements - Interim Report. Released 8 April 2014. Available at: http:/
www.pc.gov.au/projects/inquiry/access-justice/draft, p 623.

With such activities included in core activities until the most recent 12-month roll over of CLSP agreements. Law reform
and advocacy changes are to the Commonwealth CLSP Service Agreements, however some state positions on the
issue differ.

i.e.as of 1 July 2014 for a further 12-month period
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There is thus a risk

in the current policy
environment that some
of the valuable, and
cost effective, work
reported below could
be lost to government
and Australian society

As well as restricting proactive law reform activities, this in practice could also make
activities such as responding to government requests for input to inquiries and the like
problematic for staff funded under the CLSP.

Nonetheless, it appears possible to continue policy and law reform activities through other
programs not funded under the CLSP, and through unfunded means including resources
raised through fee-for-service activities, donations and fund raising, and volunteers at
the centres. It is also noted that overarching protections to engaging in such activities are
still provided for in sections 4 and 5 of the Not-for-profit Sector Freedom to Advocate
Act 2013 (Cth).*" Despite the removal of clause 5 of the CLSP funding agreement, this
legal protection remains.

The NSW State Government’s position continues to provide for policy and law reform
activities, although there appear to be some restrictions. The NSW State Government has
indicated that it expects CLCs to undertake policy and law reform activities in accordance
with it Principles for the Funding of Legal Assistance.*® These Principles apply to ‘casework
and non-casework services funded under the CLSP and NSW Public Purpose Fund, and
relevantly include, ‘Provision of factual information, research and advice on law reform
and policy issues focusing on systemic issues, such as issues affecting disadvantaged
individuals and vulnerable groups to assist in policy development’ under cl 2(vii).*

The extent to which providing representation would ‘promote the public interest’ under
cl 5 and cl 6is also a relevant consideration under the Principles. This includes promoting
‘access to justice’ for disadvantaged individuals or vulnerable groups, and in relation to
protecting the individual rights of individuals in certain situations.*

However, cl 3 provides for a number of restrictions on specific activities. These include
‘activities which may reasonably be described as political advocacy or political activism’,
such as ‘lobbying governments’ in ways that go beyond what is described above, ‘public
campaigning’ such as participation in rallies and demonstrations, and providing repre-
sentation or advices to activist or action groups.

Whilst this signals more explicit constraints on the activities of CLCs than existed previously,
it appears to leave the path open for many policy and law reform activities described in
the case studies in Section 4 of this report. Nonetheless, the explicit constraints set out in
clause 3 could make CLCs more reluctant to engage in such work where, for example,
these is a risk that research conducted as part of policy and law reform submissions may
be reported in the press, and construed as ‘lobbying’. There is thus a risk in the current
policy environment that some of the valuable, and cost effective, work reported below
could be lost to government and Australian society.

37

38

39
40

Section 4 states that an agency is ‘not to include prohibited content in Commonwealth agreement’ or such an
agreement is void, with section 5 defining ‘prohibited content’ as ‘any requirement that restricts or prevents a notfor
profit entity (including staff of the notforprofit entity) from commenting on, advocating support for or opposing a change
to any matter established by law, policy or practice of the Commonwealth’ (section 5(1)).

The NSW State Government Document, Principles for Funding of Legal Assistance, does not form part of funding
agreements, and at this stage, its status is uncertain.

The NSW State Government Document, Principles for Funding of Legal Assistance, clause 2(vii).

The NSW State Government Document, Principles for Funding of Legal Assistance, clauses 5 and 6.

ADDING PUBLIC VALUE: THE INTEGRATION OF FRONTLINE SERVICES & LAW REFORM IN THE NSW COMMUNITY LEGAL SECTOR

11



2.3

2.3.1

Review of relevant studies and theoretical
positions in framing research questions

Studies related to policy and law reform

There are few studies which seek to document and assess policy and law reform activities
carried out by community legal centres and other bodies in a systematic way, and thus to
provide a strong evidence base for testing the claims regarding the value of integrating
casework and law reform as set out above.

Curran (2012) identifies a number of evaluations and reports carried out in the last ten years
within legal assistance services.*! Two of the studies, Curran 2007 and Kirby (undated)*
assess CLCs with regard to law reform and community education. Of these studies, Curran
2007 is largely descriptive and is somewhat unclear regarding the public policy and legal
framework against which outcomes are being assessed. Kirby did not systematically
assess the effectiveness of community legal education, but largely documented anecdotal
evidence from key informants as to what comprised good practice in this area.

Relevantly, Curran (2012) contends that,

2.3.2

43

Significant difficulties are identified in much of the domestic and international literature
in the measurement of outcome/results, quality, efficiency and effectiveness.

The literature domestically and internationally, identifies the lack of a common language
with which to articulate results, the lack of a framework in which to capture them and
the difficulties in being able to measure and prove success. Where such results based
measurement exists it will often need to be descriptive, subjective and there is a risk
that cannot be avoided, of its being anecdotal and vague.*

The present study seeks to address these shortcomings in existing studies through the
conceptual framework and methodology set out below.

Theories of Law and their relationship to measuring effective-
ness and efficiency

It also appears that some of the methodological issues identified in relation to previous
studies may arise from quite different embedded, or unarticulated, theoretical positions
on commonly used concepts such as ‘the law’ and ‘justice’. It is important in framing the
research questions and the outcome measures that are used in this evaluation that these
theoretical positions are more clearly articulated and linked to the outcome measures.

Whilst a position that considers that ‘access to justice’ can be equated to ‘access to the
legal system’ may arise from a legal positivist perspective, a view that the legal system may
need to be changed to provide ‘access to justice’ for all people is more likely to arise from
a theoretical position more aligned with ‘natural law’ perspectives. (see chapter endnote)

Curran, L. (2012) A Literature Review: examining the literature on how to measure the ‘successful outcomes’: quality,
effectiveness and efficiency of Legal Assistance Services, Curran Consulting: Enhancing Justice and Human Rights.
Curran, L. (2007) Making the Legal System More Responsive to Community: A report on the impact of Victorian
Community Legal Centre Law Reform Initiative, La Trobe University and the Reichstein Foundation; and Kirby, J.
(undated) A Study into Best Practice Community Legal Education, Victorian Law Foundation.

Curran, L. (2012) op cit, page 5.
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If one approached this from a legal positivist model, then ‘access to justice’ could be
interpreted as access to the legal system as it exists, with this view supporting for example
a case work type approach that provides equitable access to the legal system for disad-
vantaged people. This accords with the notion of ‘access to the legal system’ as expressed
by NACLC in its vision for the sector, as set out above.

However if one approached this from a natural law perspective, one might view an existing
As noted, ‘access to

the legal system’and
‘access to justice’
may not always be
synonymous, which
Jjustifies activities

fo reform from As noted, ‘access to the legal system’ and ‘access to justice’ may not always be synony-

law as ‘unjust’, where for example it has an unintended consequence for vulnerable
individuals or groups. Such a law could require modification of notions of what is ‘just’,
and involve changes to the law by providing evidence to legislators that the new view
is preferred over the existing view. This may be seen as NACLC’s vision of providing
‘access to justice’ in its vision for the CLC sector.

the perspective mous, which justifies activities to reform from the perspective of the sector, and from a

of the sector, and ‘natural law’ perspective. Clearly, both are important perspectives, and this study seeks to

from a ‘natural law’ understand whether there is any greater benefit when access to the legal system through
perspective. casework is integrated with relevant policy and law reform activities.

2.3.3 The role of CLCs from a public policy perspective

Theoretical perspectives on the role of government in public policy are also relevant in
understanding the different views and tensions evident in earlier discussion. It is also
important in framing the research question regarding the role of CLCs and their legitimacy
in relation to policy and law reform activities, and how effectiveness may be measured
from the perspective of government.

There are two important principles of government to be considered when allocating resources
to competing needs or when making decisions as to whether the rights of one group within
society may take precedence over the rights of another group. The first is efficiency,* and
the second is equity.* While the first may be quantifiable in dollars using methods such
as cost effectiveness and cost-benefit analysis, the second is a matter of values.

In western parliamentary democracies, such as Australia, decisions about ‘values’ are
made by elected representatives.*® As an example, the existence of a welfare system
including services for people disadvantaged by income, culture, geography or disability,
which transfers wealth from one part of society to another, shows the importance placed
by government on matters of equity and demonstrates that this a central policy concern
of government. Decisions about values are also made by judges when applying and
interpreting the law.

Both are relevant concerns for CLCs in terms of relevant outcome measures for this
study. In relation to ‘efficiency’, this may relate to the relative cost of services provided or
savings made through reduction in litigation as a result of law reform; benefits arising from
ensuring the proper operation of the legal system; and the benefits arising from reducing
or eliminating externalities, for example, preventative work that leads to the avoidance
of incarceration, relationship breakdown, homelessness and the like.

44  This concept is a technical term whereby the maximum utility is obtained from the available resources. Relative
efficiency can be empirically observed through the operation of markets and hence is measurable.

45 Defined as fairness or distribution of resources. The meaning of the notion itself is contested, for example does equity
mean equality of opportunity or equality of outcome? The two approaches have quite different policy implications. See
for example Friedman L, (2002), The Microeconomics of Public Policy Analysis, Princeton, Princeton University Press,
page 58.

46  Ibid, page 66.
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241

In the case of ‘equity’ considerations, the fact that CLCs are funded to promote the interests
of and provide access to justice for more disadvantaged members of society indicates that
government (and the community) supports activities that lead to more equitable outcomes.*’

As such, a proper understanding of the role of government in public policy, including as it
relates to CLCs, indicates reasonable alignment between what government and CLCs would
regard as ‘successful outcomes’ from CLCs activities, including policy and law reform.

From a public policy perspective (government), an effective outcome may be one that
advances the equity agenda of government (noting that the equity agenda of government
may differ from the equity agenda of the CLC sector and that the equity agenda of
government will include at least two prongs, allocation of resources and allocation of
rights) and framed in ‘natural law’; or one that results in a cost saving to government
(cost effectiveness); or one that provides an overall benefit to the community (cost benefit
analysis). The analysis in these latter two cases is likely to be framed in a critical theory
of law, that is law in its’ social context. It is noted that equity (including human rights)
considerations align with considerations of CLCs, however government, the judiciary and
CLCs may not share common values.

Study Framework

The Research Question

In consideration of the above discussion, our research question is framed as follows:

How effective is policy and law reform work when integrated with direct legal service
in the CLC sector in achieving desired outcomes of government and the sector, by
comparison with using direct legal services alone.

‘Effectiveness’ will be considered in the context of public policy with regard to:

Equitable access to the legal system;
Equitable access to justice;

Cost efficiency; and

Benefit to society.

By ‘equitable access to the legal system’, an effective outcome will mean that more
people will be able to use the legal system as it stands. An example could be a program
that provides a court service to a disadvantaged group, such as young people, who might
otherwise have difficulty accessing legal avenues available to them.

By ‘equitable access to justice’, an effective outcome will mean that the law may need
to be changed to provide justice for all people. An example might be a change in a
discriminatory law, based for example on notions of race whereby some groups do not
have the same rights as other similar groups in society.

By ‘cost efficiency’, we mean evaluating effectiveness in terms of use of government
resources, in that an effective outcome will be one which will lead to decreases in government
expenditure or will allow more to be done with the same resources. An example might be

See also discussion in Judith Stubbs and Associates (2012) Economic Cost Benefit Analysis of Community Legal
Centres, NACLC.
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243

a change in a law which streamlines a process, thereby reducing the cost of managing the
particular law. The cost efficiency to the CLC sector is also considered, such that a larger
number of people may be serviced with available resources.

By ‘benefit to society’, we mean evaluating effectiveness in terms of costs and benefits
across society, where an effective outcome means that the benefits to society are increased,
and/or the costs to society are reduced. The costs and benefits to society are much wider
than the costs and benefits to government alone. An example might be the introduction
of laws on consumer protection. Society is better off when people get what they pay for
as individual resources are not wasted.

Outcome Measures

In terms of outcome measures related to the above evaluation question and framework,
the following are considered in the study:

‘Equitable access to the legal system’ will be achieved when policy and law reform activities
result in improved access to the legal system for particular groups;

‘Equitable access to justice’” will be achieved when policy and law reform activities identify
areas where existing law and policy does not reflect the views of society as a whole, with
this demonstrated through changes in policy, legislation and case law;

‘Cost efficiency’ will be achieved when there is a reduction in the cost of service provision,
such as reductions in litigation arising from a change in or improved application of the
law so that more can be done with existing resources; and

‘Benefit to society’” will be achieved when the benefits to society of a policy and law
reform activity outweigh the costs to society. Those costs will be assessed in terms of the
proper operation of the law,* savings in operation of the legal system, and reductions in
externalities such as incarceration, homelessness and the like.

Overview of Methodology

This study adopts the following methodology:

Presents quantitative data on policy and law reform activities conducted by community
legal centres in NSW, based on a survey of community legal centres;

Documents, validates and critically reviews ten selected case studies;

Describes outcomes achieved using qualitative and quantitative measures of effectiveness
as set out above;

Assesses the efficiency of strategic approaches; including drawing on previous cost/benefit
work carried out by JSA (2012) for NACLC;

Drawing on the evaluation above, identifies policy and advocacy strategies that have been
successful in achieving positive outcomes (as defined) for disadvantaged people; and

Reports on the importance, effectiveness and efficiency of policy and advocacy work as
represented in the case studies.

48 Using Posner’s Economic Analysis of Law framework
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ENDNOTE

Theories of law are attempts to understand why, in judicial matters or legal principles, our
society prefers one legal principle to another. Many such theories of law are documented.
Himma (2012) proposes a useful taxonomy of three categories into which the topics of
legal philosophy fall, each with a number of schools.

Analytic Jurisprudence addresses the underlying question of determining the necessary
conditions for the existence of law that distinguish law from non-law. Schools are identified
as Natural Law (morality), Legal Positivism (social convention, social facts, separability
[from moral considerations]) and Dworkin’s Third Theory.

Normative Jurisprudence considers prescriptive questions about the law. Some of these
questions include Freedom and the limits of Legitimate Law, Obligation to obey Law and
Justification of Punishment.

The final category is Critical Theories of Law whereby law is considered within the
context of society. Schools include Legal Realism (understanding the values of judges),
Critical Legal Studies (understanding the importance of ideology), Law and Economics
(understanding ways in which the law maximises the wealth of society) and Outsider
Jurisprudence (understanding ways in which law promotes the interests of elites at the
expense of other groups such as women or racial and ethnic minorities).

Other authors use other taxonomies, preferring, various types of categories under which
the law may be grouped.
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3.1

3.2

3.3

Policy and law reform activities in
the context of CLCs in NSW

Overview

A survey was carried out of NSW CLCs to understand their attitudes to and engagement
with policy and law reform activities. Thirty centres responded to the survey, which
represents over 80% of CLCs in NSW. The findings reported below provide a context to
the case studies that follow. Law reform or systemic advocacy activities were generally
seen as important and effective, typically using 10% of a centre’s resources, but with some
centres allocating greater or lesser resources.

Engagement with policy and law reform

Most Community Legal Centres (93%) spend time on law reform or systemic advocacy
activities in addition to or in conjunction with their case work activities.

Does your CLC spend time on law reform or systemic advocacy activities?

. No (7%)
. Yes (93%)

Figure 1 Time spent on law reform or systemic advocacy activities

Importance of policy and law reform

Most CLCs (93%) agreed or strongly agreed that law reform or systemic advocacy activities
were an important part of the services they offered to the community. Details are shown
in the figure following.
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3.4

3.5

Do you consider law reform or systemic advocacy activities an important part of
the services that your Centre provides to the community?

. Strongly agree (70%)

. Agree (23%)
. Neutral (3%)

Strongly disgree (4%)

Figure 2 Are law reform or systemic advocacy activities an important part of CLC services

Importance in delivery of services

Half of CLCs (47%) rated law reform or systemic advocacy activities as very important
in their delivery of services, with more than one third (36%) seeing them as important in
their delivery of services. No CLC rated the activities as not important. Details are shown
in the figure below.

How would you rate the importance of law reform and systemic advocacy
activities to services that your Centre provides to the community?

. Very important (47%)
. Important (36%)

. Somewhat important (17%)

Figure 3 Rating of law reform or systemic advocacy activities

Resourcing of policy and law reform

About one fifth of centres (17%) had a full time position devoted to policy and law reform,
one tenth (10%) had a part time position, while nearly three quarters of centres (70%) did
not have a dedicated position. Details are shown in the figure following.
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3.6

Do you have a dedicated policy/law reform position in your Centre?

. Full time (17%)
. Part time (10%)
. None (73%)

Figure 4 Dedicated policy/law reform position

Further, 90% of CLCs spent less than 25% of their resources on law reform and systemic
advocacy activities, and none spent more than 50% of their resources. The median CLC
spent 11% of their resources on law reform and systemic advocacy activities. Details are
shown in the figure below.

Can you estimate what percentage of your CLC’s resources/time is spent doing
law reform or systemic advocacy activities in any given financial year?

. 5% of time spent
. 5-10% of time spent

10-25% of time spent

. 25-50% of time spent

Figure 5 Time spent doing law reform or systemic advocacy

Efficiency of policy and law reform activities

Two thirds of CLCs considered that law reform and systemic advocacy activities were a
more efficient use of resources than case work alone. The balance were neutral with one
centre disagreeing. Details are shown in the figure following.
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Do you agree that law reform and systemic advocacy activities can be a more
efficient use of your Centre’s resources than just casework alone?

. Strongly agree (33%)

. Agree (33%)
. Neutral (26%)
. Disgree (4%)

Strongly disgree (4%)

Figure 6 Is law reform and systematic advocacy a more efficient use of resources

3.7 Types of activities

The most common type of law reform and systemic advocacy activity engaged in by CLCs
was identifying law reform through case work and gathering supporting case studies,
with this comprising the two most common activities (1 and 2), and four of the six most
common activities (1, 2, 4 and 6).

The next most common type of activity (3, 5, 10 and 13) was informing government
or other bodies of concerns. Public education (7, 9 and 12) was the next most frequent
approach, followed by research (8).

Making complaints or facilitating others to complain was also common (11, 14, 16 and
18) while test cases (15 and 17) were the least used reform approach.

Details are shown in the table following.
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Table 31 Types of law reform and systemic advocacy activities undertaken

Question Rank | Response | Response
Percent Count

Use individual client cases to identify law reform opportunities 85.7%
Gathering case studies 2 85.7% 24
Meeting with or writing to Ministers or MPs 3 85.7% 24
Look for patterns in client cases to identify law reform opportunities 4 82.1% 23
Submitting to and/or appearing before Government inquiries 5 82.1% 23
Selecting cases with a view to highlighting a gap/problem with the 6 75.0% 21
law

Speaking at public forums/running CLE about the impact of existing 7 71.4% 20
and proposed laws

Research reports/project(s) forming basis of potential law reform 8 67.9% 19
Media comments/releases/strategies 9 67.9% 19
Participating in government consultations/committees with a law or 10 67.9% 19

public policy reform component

Complaints to oversight bodies/regulators (for individuals) 11 64.3% 18
Sharing stories in On The Record, Alternative Law Journal, local 12 50.0% 14
paper

Meeting with industry associations, businesses, government and/or 13 50.0% 14

professional bodies with a view to changing policies and practices
affecting clients

Helping clients write to their local MP or give evidence to inquiries 14 46.4% 13
affecting them

Test cases or class actions 15 42.9% 12

Complaints to oversight bodies/regulators (for groups or people/ 16 39.3% 11
systemic issues)

Liaison with pro bono or no win, no fee law firms to arrange class 17 39.3% 11
actions, test cases

Organising surveys, protests, online campaigns (including using 18 28.6% 8
social media)
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4.1

4.2

4.2.1

While most renters in
NSW are covered by
residential tenancies
legislation, the TU was
aware of a group of
marginal renters who
were not covered by
any legislation.

o The care provided
in hostels for disabled
people was often
unsatisfactory, and at
worse was abusive and
exploitative.

Case Studies

Overview of methodology

CLCs that completed a survey on their engagement in policy and law reform activities
were also asked to nominate a policy or law reform initiative linked to their casework
practice that they considered have resulted in important outcomes with regard to the key
outcome measures outlined above. In consultation with the Financial Rights Legal Centre,
JSA then selected 10 policy or law reform initiatives for further analysis.

Services were asked to provide more detail on selected case studies, together with doc-
umentary evidence to validate the process and outcomes cited where possible. JSA then
conducted further research to validate and critically review the benefits claimed in relation
to each case study.

Each of the case studies was then systematically evaluated against the key outcome
measures outlined above, and a summary of findings regarding the value of policy and
law reform activities was made.

Case Studies

Case Study 1: Boarding House Reforms

Summary

The Tenants’ Union of NSW (TU) is a community legal centre specialising in residential
tenancies law. Its work includes advocating for the reform of policies and laws affecting
tenants; conducting strategic litigation to advance the interests of tenants; and supporting
Tenants Advice and Advocacy Services.*

While most renters in NSW are covered by residential tenancies legislation, the TU was
aware of a group of marginal renters who were not covered by any legislation. Their legal
relationships with their landlords were governed by unregulated common law contracts.
The only opportunities to resolve disputes required action in the equity division of the
Supreme Court using common law and contract law or through the Consumer, Trader
and Tenancy Tribunal (CTTT) (now the NSW Civil and Administrative Tribunal) using
consumer protection legislation.

Some 25,000 marginal renters were identified in NSW, about half of whom were in
residential colleges; with the balance in boarding houses, hostels for disabled people and
homeless hostels and refuges.

http://www.tenantsunion.org.au/about-us accessed 2 April 2014.
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This policy and law
reform activity resulted
in improved access to
the legal system for
Aboriginal people or
their beneficiaries.

Marginal renters in the latter groups were often socially disadvantaged, and in many cases
had disabilities. The care provided in hostels for disabled people was often unsatisfactory,
and at worse was abusive and exploitative.

Through case work, the TU was aware of problems in a number of areas. Lack of formal
agreements made disputes difficult to resolve and uncertainty was not in the interests of
either landlords or tenants; conditions were often poor and rules onerous; and people with
disabilities were sometimes subject to abuse and exploitation.

The TU and other Tenant’s Advice and Advocacy Services had taken test cases through the
Supreme Court and CTTT, with varying levels of success. It was evident that the problems
faced by marginal renters were systemic rather than individual, and so the TU prepared a four
point plan for reforming marginal renting. This included law reform to create ‘occupancy
agreements’; measures for more viable boarding houses; services to promote social inclusion
and appropriate housing; and support for people with a disability. As part of the law reform
initiative, the TU undertook extensive consultation including with property owners in order
to find a common ground and promote acceptance of the model. The approach adopted
was to present a model of legislation that allowed prescriptive matters, such as notice
periods, to be addressed after the passage of legislation; both through the bureaucracy in
drafting a standard form of agreement; and through the Tribunal by resolving disputes
about occupancy principles while agreeing and legislating key principles. As a result of
the policy proposal put forward by the TU, the NSW Government enacted the Boarding
Houses Act 2012. Among other things, the Act provided for occupancy principles, the
registration of boarding houses and the authorisation of assisted boarding houses.

Equitable access to the legal system

This policy and law reform activity meant that residents of boarding houses had access to
the CTTT (now the NCAT) for tenancy matters and resolution of disputes. Previously they
would have had to pursue their rights through the equity division of the Supreme Court
using common law and contract law or through the CTTT in terms of consumer protection
legislation. Action in the Supreme Court was likely to be prohibitively expensive for most
tenants;> while action using consumer protection legislation was ineffective in protecting
the rights of tenants, as the terms of agreements were often not clear. Consequently tenants
of boarding houses now have affordable access to independent dispute resolution.

Equitable access to justice

This was an important outcome of the policy and law reform activity, as the act redistributed
rights between residents and operators of boarding houses by increasing the rights of
residents and articulating principles to be considered in disputes. Prior to the legislation,
the most likely outcome of any dispute was the eviction of the boarder, as the boarder
had few, if any, rights. The changes gave residents and proprietors of boarding houses
occupancy principles appropriate to the needs of marginal renters and boarding houses.
Feedback from advocates is that many residents are reluctant to apply to the tribunal while
they are still residents, but are more likely to pursue rights after exit.

Cost efficiency
While there is likely to be an additional cost to government through increased activity in
the NCAT, the number of applications is very small with 15 as of January 2014. These

The Supreme Court of NSW publishes fees for service. As at 1 July 2013, to initiate a process costs $999, and
allocating a hearing date costs $1,995. By comparison, a person on a disability pension receives $383 per week (http://
www.humanservices.gov.au/customer/enablers/centrelink/disability-support-pension/payment-rates accessed 24

June 2014). The basic fees for court action are therefore equivalent to nearly eight weeks income. People may also be
prohibited by other reasons, such as a lack of sophistication, disability or low levels of literacy.

ADDING PUBLIC VALUE: THE INTEGRATION OF FRONTLINE SERVICES & LAW REFORM IN THE NSW COMMUNITY LEGAL SECTOR

23



proceedings are more straightforward and less time consuming than earlier proceedings
under consumer law and so are likely to be lower cost. The prospect of going through
proceedings in the NCAT also means that some disputes get settled reasonably between
the parties without proceedings, rather than through operator’s traditional remedy of going
straight to eviction, with the latter often resulting in costs to government such as police
attendance, or calls for emergency housing.

From the perspective From the perspective of Tenant’s Advice and Advocacy Services, there has been a marked
of Tenant’s Advice and increase in cost efficiency, with a significant reduction in the level of resources required
Advocacy Services, to assist a tenant in resolving a dispute. Consequently Services can provide assistance to
there has been a more clients, meaning that they are less likely to turn away boarders requiring assistance.
marked increase in For example, the Tenants Union received enquiries from 188 boarders/lodgers in 2009;

cost efficiency, with a increasing to 346 in 2013.
significant reduction in
the level of resources
required to assist a
tenant in resolving a
dispute.

Benefit to society

There is likely to be some cost to society through an increase in the cost of providing
boarding house accommodation due to compliance with the Act and through the possibility
of increased activity in NCAT.

Against this, there are likely to be efficiencies to boarding house operators through
compliance with the regulatory scheme, such as reductions in disputes as a result of having
written agreements in place, better management of finances through issuing receipts and
contact and support from government.

Because boarders now have written contracts, the price paid by boarders is more likely to
truly reflect the value of the services offered, that is boarders know what they are paying for.

As discussed above, there is likely to be a significant cost to society from the provision
of emergency housing and support by government or charities when people are evicted
with little or no notice and the incurring of other costs of homelessness. The costs of
homelessness are quite high, and have been estimated by JSA previously as between
$50,000 and $75,000 per homeless person per year.

Lastly, the boarder themselves will receive a considerable benefit from improved amenity
and security. This is particularly important given the vulnerability of this segment of the
population.

4.2.2 Case Study 2: Bail Reforms

Summary

Prior to the enactment of the Bail Act 1978 (NSW), bail law in NSW was a mixture of
common law principles and piecemeal legislative provisions. Following enactment, there
were extensive amendments to the Act over the years, making it difficult to comprehend
and operate. The most significant amendments removed the presumption for bail in some

) areas, introduced a presumption against bail in other areas, and required that bail should
The impact of these

changes was a rapid
increase in the number The impact of these changes was a rapid increase in the number of people forced to remain
of people forced to in custody while awaiting trial (remand), with the number of remand prisoners trebling
remain in custody (from 700 in 1995 to over 2,500 in 2010), and the rate of remand prisoners per 100,000
while awaiting trial population doubling from 18 in 1994-95 to 45 in 2010-11. The number of young people
(remand). on remand increased from 225 in 2000 to over 400 in 2010.%!

only be granted in exceptional circumstances in other areas.

51 Law Reform Commission Bail, pp 45—46.
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There are likely to be
significant cost savings
to government, both
through a savings in
the judicial system from
a more streamlined bail
assessment process,
and within the prison
system from reduced
levels of incarceration.

Because of their client base, CLCs were aware of the adverse impacts of the Act on
particular client groups including young people, indigenous people, people with cognitive
disabilities and other vulnerable people including those experiencing homelessness.

In 2010, the Youth Justice Coalition produced a research report entitled Bail Me Out.
The report quantified the reasons the Bail Act was leading to high levels of remand for
young people. The report found many young people were in remand for breaching bail
conditions, or could not be released because they could not meet bail conditions. While
some people (44%) had breached their bail conditions by committing a new offence, the
balance had breached a ‘welfare’ provision of their bail, with those welfare provisions
well outside the primary purposes of bail of ensuring attendance at court and preventing
re-offending. Similarly most of those unable to meet a condition of bail could not comply
with a welfare requirement such as a fixed address. Notably, other data sources showed
that only 8—16% of those in remand progressed to a custodial sentence.

For several years, the Public Interest Advocacy Centre (PIAC) had strongly supported
reform of NSW bail laws, making submissions to a number of enquiries. As a result of
advocacy by this and other organisations, including the Youth Justice Coalition, in 2011
the NSW government referred a review of the Bail Act to the Law Reform Commission.

PIAC made a detailed submission to the Commission, including 21 recommendations.
These included references to the impact of bail provisions on young people, homeless
people, Indigenous people and people with cognitive impairments; and to the focussing
of bail on its primary purpose of ensuring a person’s attendance at court and protecting
the community.

The Commission report largely reflected the concerns raised by PIAC, and recommended
wide ranging changes to the Bail Act. In December 2013 the NSW Government enacted
its reform of the bail legislation with the passage of the Bail Act 2013. Notable changes
include a right to release for fine-only offences, selected offences under the Summary
Offences Act 1988 and some offences under the Young Offenders Act 1997. Pre-release
requirements are restricted to surrender of passports, security, character acknowledgements
and accommodation requirements. The latter is only applicable to a child, and has a
requirement for ongoing review.

Equitable access to the legal system
The Bail Act 2013 will not generally result in improved access to the legal system for
those subject to assessment.

Equitable access to justice

The Bail Act 2013 has important implications for access to justice. The most important
of these is likely to be a significant decrease in people held on remand. More broadly,
the changes to the legislation can be seen as affirming the principle of presumption of
innocence, with people much less likely to being unjustly imprisoned. This is particularly
important when, in most cases (over 80%), those previously held on remand did not proceed
to a custodial sentence. It is hard to see this as anything other than unjust.

Cost efficiency

There are likely to be significant cost savings to government, both through a savings in the
judicial system from a more streamlined bail assessment process, and within the prison
system from reduced levels of incarceration. To provide some context, the average daily
cost per prisoner has been estimated by JSA at $188 per day or nearly $70,000 per year;
the average cost of a police response at $8,781 and the average cost of a court hearing at

ADDING PUBLIC VALUE: THE INTEGRATION OF FRONTLINE SERVICES & LAW REFORM IN THE NSW COMMUNITY LEGAL SECTOR

25



4.2.3

Consumers often
reported being trapped
in high interest loans,
because they could
not borrow enough to
cover the exit fee upon
refinancing. This left
some borrowers in the
position where they
had to sell their homes
even though they could
have afforded a more
competitive loan with
lower repayments.

$1,762. Using these figures, a bail hearing as a response to an investigation by police of
a breach of bail conditions and resulting in ten days remand®* could cost over $12,000,
with most of this in police action. If rates of youth remand return to rates experienced in
the mid-1990s, government could expect to save around $3 million per year from reduced
policing and enforcement of bail conditions for young people.>

More widely, the bail reforms will result in significant savings to government, with the
average time spent on remand six months. If rates of remand return to those of the mid
1990s, 1,500 fewer people will be held in remand each year, 3 with an annual cost saving
of around $50 million.»

Marrickville Legal Centre advised that introduction of bail reforms had made little
difference to their workload as their target group (young people) are typically represented
by Legal Aid in criminal matters.

Benefit to society

As well as the savings to government, there will be a considerable benefit to society
from cost savings in the police, judicial and prison systems. A range of externalities will
also be avoided. In the words of the Law Reform Commission “a person refused bail is
denied liberty, removed from an ordinary life in society and subjected to the hardships of
prison life”. The individual will avoid real and significant costs associated with loss of
employment, loss of housing, debt and difficulties in preparing for court. They are also
exposed to impacts of imprisonment including an increased likelihood of assault and
association with criminals leading to possible future criminal activity. The number of
individuals impacted is difficult to estimate, but in 2010, 5,218 people on remand were
released either as unconvicted or were not subject to further custodial sentence.>

Case Study 3: Mortgage Exit Fee Ban

Summary

The Financial Rights Legal Centre (formerly the Consumer Credit Legal Centre) is a CLC
specialising in financial services, particularly individual cases and policy issues related to
consumer credit, banking and debt recovery. It has a particular focus on issues that affect
vulnerable and disadvantaged consumers. Through case work, it became increasingly
concerned about mortgage exit fees.

While many fairly mainstream loans were subject to mortgage exit fees of several hundred
dollars, in the non-bank sector these sometimes amounted to thousands of dollars. Among
clients of Financial Rights reports of $3,000-$5,000 dollars were common, many fees were
higher, and the worst reported to Financial Rights was $22,100 (based on a percentage
of the amount borrowed). Consumers often reported being trapped in high interest loans,
because they could not borrow enough to cover the exit fee upon refinancing. This left
some borrowers in the position where they had to sell their homes even though they
could have afforded a more competitive loan with lower repayments. Clients were also
affected when a change of circumstances (such as illness or unemployment) forced the
sale of their home in the first 3-5 years of a loan, in some cases resulting in a shortfall
on the sale of the property and ongoing debt. Financial Rights advised and/or acted for a
number of affected clients.

Average length of stay for a young person is 10 days; Law Reform Commission Bail, p 46.
(1-18/45)*400*$12,000=$2.9 million

(1-18/45)*2,500=1,500.

1,500*0.5*$70,000=$52.5 million.

Law Reform Commission Bail, page 51.
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There are four broad areas of concern with the exit fees. The fees may be unconscionable
in that it is not a reasonable estimate of the lender’s loss arising from the early termination.
The fees may be unfair because rights are not balanced. They cause detriment to one party
if they are applied and are not reasonably necessary to protect the legitimate rights of the
other party. The fees can mislead consumers as to the cost of a loan; and the fees can trap
borrowers in unsuitable loan products.

In 2008 ASIC conducted a review of mortgage entry and exit fees at the request of the
then Treasurer Wayne Swan. The results of that review, published in Report 125: Review
of mortgage entry and exit fees (April 2008) were a useful contribution to the debate.
In 2009 the Financial Rights represented a client in the Consumer Trader and Tenancy
Tribunal. The decision in that matter is Broadfoot v RHG Mortgage Corporation Limited
(Commercial) [2009] NSWCTTT 447 (14 August 2009). The CTTT decision found that
the fee charged was not a genuine pre-estimate of RHG’s loss in the early termination
(refinance) of the mortgage. This decision was appealed in the District Court by RHG
but then the matter was settled before it was heard. Financial Rights continued to advise
clients on how to use the decision to run their own disputes.

In 2012 ASIC issued regulatory guidance in the form of RG 220 Early termination fees
for residential loans and conducted compliance activity resulting in substantial refunds to
consumers. The effect of that regulatory advice was to provide guidelines as to what might
comprise unconscionable or unfair terms. This may have been only partially effective, as
in a number of cases taken by the Financial Rights, lenders framed their exit fees in terms
of the guidance note, but provided little or no substantiation.

While compliance with the guidelines can address unfairness and unconscionableness, the
Financial Rights continued to be concerned as to whether consumers were fully informed
in making a decision, with their ability to inform themselves limited by their own level
of sophistication. Financial Rights and other consumer advocates wrote a number of
submissions to government on the issue. In 2011 the Government introduced a ban on
mortgage exit fees and the ban came into force for all new mortgages in July 2011.

Equitable access to the legal system

The ban on mortgage exit fees did not generally result in better access to the legal system,
as a low cost option was available via External Dispute Resolution by the time the ban
on exit fees came into effect. The test case run by the Financial Rights assisted people to
access the legal system by providing guidance in how to frame action in case of disputes
regarding unfairness and unconscionability.

Equitable access to justice

There were two aspects of access to justice in this case study. The first was the codification
of what comprised unconscionable and unfair conduct under common law, facilitating
judgement and ensuring consistency. The second related to protecting consumer interest
through banning exit fees. While contract law assumes that both parties are equal, this is
not always the case, and consumers are not always sophisticated enough to understand
what may or may not be in their interests; may not have been aware of the magnitude
of the fees; may have underestimated the likelihood of changing lenders or falling into
financial difficulties; or may be reluctant or simply unaware of the prudence of seeking
independent advice prior to entering into an agreement.
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For the Financial Cost efficiency

Rights, the ban on exit There was little impact on cost efficiency for government, as most of these matters were
fees has led, over time, referred to External Dispute Resolution after the commencement of the national credit
to a sharp drop off in laws in July 2010. For the Financial Rights, the ban on exit fees has led, over time, to a
aadvice being required in sharp drop off in advice being required in these cases, with that mostly relating to older

these cases, with that loans. No further cases have been run since the ban was introduced.
mostly relating to older
loans. No further cases
have been run since the
ban was introduced.

Benefit to society

The main benefit to society will come from ensuring transparency through the ban on
exit fees, as people are more likely to be getting what they pay for, that is the price of the
product is correct, whereas previously exit fee provisions could result in paying a high
price, for example through not being able to access savings from lower interest rates
available elsewhere. The ban may also have resulted in increased competition between
lenders. Banks mortgage fee income from households fell by $159 million between 2010
and 2012,%" despite increases in overall mortgage lending in the period. Much of the
reduction is explained by the ban on mortgage exit fees.

4.2.4 Case Study 4: Intestacy laws in WA

Summary

Generally in Western Australia, when a person dies without leaving a will, the Court can,
under clause 25 of the Administration Act 1903, grant administration of the estate to one
or more people entitled to receive part of that estate. This would typically be another
family member. However under Part IV of the Aboriginal Affairs Planning Authority Act
1972, when a person of Aboriginal descent died without leaving a will, the estate could
only be administered by the Public Trustee.

The Arts Law Centre of Australia specialises in providing specialised legal advice, education
and resources to Australian artists and arts organisations across all art forms, on a wide
range of arts related legal and business matters. Through its Artists in the Black service,
it provides programs targeted to Aboriginal and Torres Strait Islander artists nationally.

The Arts Law Centre became aware of the impact of the legislation through casework
related to Aboriginal arts centres and artists’ families. The legislation affected people in
a number of ways. Distribution of an estate was often delayed depending on work load
within the Public Trustee. The estate bore a cost impost from administration by the Public
Trustee, and often there were other costs such as the hiring of consultants to prepare
genealogies prior to finalising an estate.

The Arts Law Centre, with pro bono assistance negotiated with a range of departments
and stakeholders. This resulted in the passage of the Aboriginal Affairs Planning Authority
Amendment Bill 2012. The Bill repealed part IV of the Act and achieved parity at law
for Aboriginal people who die intestate by bringing them under the same scheme of
distributing intestate estates as non-Aboriginals. The law reform activity has also focused
the WA Government on the extent of Aboriginal intestacy in WA and led to further policy
work across Government agencies.

57 Pratten, J. (2013) Banking Fees in Australia, Reserve Bank, Table 2 and JSA calculation.
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Estates can now

be settled without
incurring unnecessary
costs and delays in
administration such as
hiring of consultants
to prepare family
genealogies. This
means that estates
are less likely to be
consumed in fees,
leaving more to those
entitled to receive all
or part of the estate.
Estates will also be
accessed more quickly.
There is no data
available on typical
disbursement costs or
administration costs.

4.2.5

Equitable access to the legal system
This policy and law reform activity resulted in improved access to the legal system for
Aboriginal people or their beneficiaries. Prior to the legal change Aboriginal people were
not able to apply for letters of administration to administer the estate of an intestate family
member. Administration was by the Public Trustee, which resulted in significant delays
in families accessing the benefits of the estate.

Equitable access to justice
This was an important outcome of the policy and law reform activity, as the act provided
Aborigi